FLANSBURGH

August 23, 2021

Mr. Peter Matchak

Town Planner / Director of Planning
Town of Ashland

101 Main Street

Ashland MA 01721

RE: David Mindess School, Ashland MA
Dear Peter,

As we have done in the past, I've assembled the comments you have forwarded to me from the planning board
in this document. Highlighted in red are the applicant’s response to each question / item of concern.

1. Dover Amendment - Applicant is seeking relief under the Dover Amendment to allow an

electronic sign. In light of the Court's analysis in Forster v. Board of Appeals (attached,

Item 1), might the applicant comment on the following:

What is the educational purpose of the electronic sign?

What are the alternative to the electronic sign?
Why are the alternatives not sufficient?

Please describe the public input received so far for the electronic sign as proposed.

Please describe the public officials input received so far for the electronic sign as proposed.
APPLICANT’S RESPONSE

As discussed at the recent planning board meetings, the educational purpose of the sign is to inform the
public of activities happing at the school and/or throughout the Town. The alternative to an electronic sign
would be a “static” sign like the existing wooden sign now at the Mindess School — which has limited
communication value. Public input received thus far on the electronic sign has come during the planning
board hearings. In response to comments received at these meetings the proposed sign has now been
relocated further off Concord Street into the median island between the parent drop off loop. Public
officials have not given direct input on the sign, however, as noted previously the site plan (overall layout,
parking, and circulation) has been reviewed with the Ashland Police and Fire Departments.
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2. Not Using the Current School Footprint/Disturbing Steep Slopes. Kindly ask the applicant
to comment on how the location of the new school was chosen generally, to give the PB a
sense of the process so far relative to the decision that disturbing of the steep slopes was

needed.

o Factors - Why was the current footprint of the school not the preferred location?
What are the factors that require the placement of new school into the steep slope

at issue rather than primarily over the footprint of the old school building?

o Tri-Board Review. In April of 2020, 3 Boards approved the location and design of the
school. Kindly share the location/design documents reviewed and approved by the
Tri-Boards in April 0f2020.

o MSBA review of proposed placement of school. Kindly ask the applicant to provide:

=  Statement of Interest submitted by the Applicant to the MSBA,
including any designsand location documents provided as part of that

Statement of Interest;

= Any input offered by the MSBA to the applicant regarding the

location of the schoolover the footprint of the current building;

=  Project Funding Agreement between the Eligible Applicant and the MSBA.

o Special Town Meeting on 1/23/2021 - Kindly ask the applicant to comment on the purpose of the
Special Town Meeting on 1/23/2021- would it be accurate to state that as Item 3 indicates (FAQ
guestions), the purpose of the meeting was to authorize funding?

APPLICANT’S RESPONSE

The current footprint of the existing school was not utilized because the existing Mindess school needed to
remain operational during construction. As is often the case with school projects across the commonwealth,
new facilities are constructed on existing — active - school sites. The area in front of the existing school is not
large enough to accommodate the new school, so that was not a viable option. Placing the new school
completely on the existing fields toward the east would place the new facility directly behind the abutters.
Therefore, utilizing the area behind the school and part of the existing fields is the optimum location for the
new school. This location allows for construction traffic to come off Fiske Road, while school traffic
continues to enter and exit the site off Concord Street. This location also provides plenty of laydown space
and parking for construction vehicles while the new school is under construction. The MSBA was presented
with all documentation related to the new school as per their program requirements — as such they have
approved the location of the new school.
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Requested documentation (MSBA documents/reports, Tri-board presentations etc) can be downloaded
from the project website.

http://mindessschoolbuildingproject.ashland.k12.ma.us

As per the “Frequently Asked Questions” provided as back up to these questions — the purpose of the
Special Town Meeting on 1/23/21 was to authorize funding for the Mindess Project as well as the public
safety building.

3. Grave Site (Item 2 and 4)

a. Kindly ask the applicant whether the grave site generally and/or removal of tree at
the grave site were discussed at the special town meeting in January of 2021 in public

comment and/or as part of the presentation?

b. Kindly ask the applicant to comment on whether Item 2 accurately depicts how
thegrave site and to-be removed tree were depicted in the presentation at the

Special Town Meeting?

c. Kindly ask the applicant to comment on the significance of the Burial Site which led
to the applicant's decision to keep it in its plans and/or protect it. Does Item 4

accurately depict how the Burial site and tree appear currently?

d. Has the applicant received any input from the MSBA relative to the grave site

and/orhow to protect same?

e. Might the applicant comment on how the applicant plans to remove the tree from

thegrave site?

APPLICANT’S RESPONSE

The plans presented at the Special Town meeting show the grave site to remain — as have all the plans
presented to the Town. We do not recall if it was specifically mentioned at that presentation or as part of
the public comment section.

Iltem 2 as provided as back up to these questions represent what was presented at Town Meeting.

The significance of the burial site is obvious as part of Ashland’s history. There was never any consideration
given to moving it — the intent was always to protect and maintain this area. Item 4 as provided as back up

to these questions depicts in general the current design.

There has been no input from the MSBA relative to the grave site
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As discussed at the recent Planning Board meeting, the tree would be cut flush with the ground as to not
disturb the grave.

As always please feel free to reach out to me with any questions or comments you may have.
Sincerely,
FLANSBURGH ARCHITECTS

Bill Beatrice, AIA
Project Manager
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Additional Questions after Site Walk 8/7:

1. Dover Amendment - Applicant is seeking relief under the Dover Amendment to allow an

electronic sign. In light of the Court’s analysis in Forster v. Board of Appeals (attached, ltem 1), might
the applicant comment on the following:

- What is the educational purpose of the electronic sign?

- What are the alternatives to the electronic sign?

- Why are the alternatives not sufficient?

- Please describe the public input received so far for the electronic sign as proposed.

- Please describe the public officials input received so far for the electronic sign as proposed.

2. Not Using the Current School Footprint/Disturbing Steep Slopes. Kindly ask the applicant to
comment on how the location of the new school was chosen generally, to give the PB a sense of the
process so far relative to the decision that disturbing of the steep slopes was needed.

a. Factors - Why was the current footprint of the schooi not the preferred location? What
are the factors that require the placement of new school into the steep slope at issue rather than
primarily over the footprint of the old school building?

b. Tri-Board Review. In April of 2020, 3 Boards approved the location and design of the

school. Kindly share the location/design documents reviewed and approved by the Tri-Boards in April of
2020.

C. MSBA review of proposed placement of school. Kindly ask the applicant to provide:
o Statement of Interest submitted by the Applicant to the MSBA, including any designs

and location documents provided as part of that Statement of Interest;

o Anyinput offered by the MSBA to the applicant regarding the location of the school
over the footprint of the current building;
o Project Funding Agreement between the Eligible Applicant and the MSBA.

d. Special Town Meeting on 1/23/2021

Kindly ask the applicant to comment on the purpose of the Special Town Meeting on 1/23/2021 ~ would
it be accurate to state that as Item 3 indicates (FAQ questions), the purpose of the meeting was to
authorize funding?

3. Grave Site (Item 2 and 4)

a. Kindly ask the applicant whether the grave site generally and/or removal of tree at the
grave site were discussed at the special town meeting in January of 2021 in public comment and/or as
part of the presentation?

b. Kindly ask the applicant to comment on whether Item 2 accurately depicts how the
grave site and to-be removed tree were depicted in the presentation at the Special Town Meeting?



C. Kindly ask the applicant to comment on the significance of the Burial Site which led to

the applicant’s decision to keep it in its plans and/or protect it. Does Item 4 accurately depict how the
Burial site and tree appear currently?

d. Has the applicant received any input from the IMISBA relative to the grave site and/or
how to protect same?

e. Might the applicant comment on how the applicant plans to remove the tree from the
grave site?
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No. 313560

Commonwealth of Massachusetts Superior Court Middlesex, SS

Forster v. Board of Appeals, No

Decided Mar 13, 2002

No. 013560

March 185, 2002

[EDITOR'S NOTE: This case is unpublished as
indicated by the issuing court.] FABRICANT, J.
INTRODUCTION

This is an appeal pursuant to G.L.c. 40A, § 17,
from a decision of the Belmont Zoning Board of
Appeals ("the Board") granting to the defendant
Belmont High School Athletic Facilities Building
Committee ("the Committee™) a special permit for
the construction of light poles at the Belmont High
School's athletic field, so as to permit use of the
field for evening athletic events. The plaintiffs,
owners of abutting property, contend that such
use, as well as the existence of the poles
themselves, will subject them to various adverse
effects. including impairment of the market value
of their property. Presently before the Court are
the defendants' motion for summary judgment, as
well as the plaintiffs' motion to dismiss a
counterclaim  asserted by defendants for
declaratory judgment with respect to application
of the Dover Amendment, G.L.c. 40A, § 3. For
reasons that will be explained, both motions will
be allowed.

BACKGROUND

The record before the Court provides the
following background. The property in issue is
owned by the Town of Belmont, and used as an
athletic field for the Belmont High School. The
plaintiffs own homes on abutting lots.' During a
period of time prior to March 35, 2001, the Town
formulated a plan to improve the athletic field.

casetext

including the installation of light poles for evening
use. Various Town bodies approved the plan,
including the building Committee and the School
Committee. The Town's voters approved a debt
exclusion to fund the project. On March 5, 2001,
the Committee applied to the Board for a special
permit for light poles exceeding the twenty-foot
limitation permitted as of right under the
applicable by-law provision; the plan submitted
called for light poles at heights of stxty and eighty
feet.? After a series of public hearings, at which
the present plaintiffs expressed their objections, on
June 26, 2001, the Board issued a written decision
making factual findings and granting the
application, conditioned on observance of certain
restrictions on the frequency and timing of
evening usc of the field."

' One of the plaintiffs rents out his property:

the others live there.

2 By-law  Section 5.4.3(h) limits light
fixtures of the type in issue to twenty feet,
unless the Board grants a special permit
upon a finding that compliance with that
limitation "is inherently infeasible . . . and
that all reasonable efforts have been made
to avoid glare or light overspill onto
residential premises." The same by-law
also 'imits "over-spill”; no special permit
was sought or obtained from this part of
the by-law, and it appears to be undisputed
that the plan complies with the by-law in

this 1egard.

It appears that the conditions imposed by
the Board consist of restrictions set forth in
a policy statement adopted by the School

Committee upon the Board's suggestion.
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The Board heard presentations in support of the
application from representatives of the Committee
and from, according to its decision, "the designer,
manufacturer, and supplier of the proposed
lighting." These presentations indicated, according
to the Board's decision, that "the height of the
proposed poles is necessary to light the field and
the track properly for safe use at night for the
types of activities contemplated and to control
light overspill and glare." The supplier expressed
the view, according to the Board's decision, that
lowering the cighty-foot poles to seventy feet
"would result in off-site overspill in excess of the
maximum allowed under the by-law and would
not provide reasonable or safe lighting for the
intended use.

Based on the presentations made to it, the Board
found that "it is inherently infeasible for the
intended wse to meet the height limitation of
twenty (20) feet . . . The lights need to be higher
than twenty (20) feet to serve the purpose of
lighting the field and allowing safe nighttime use.”
The Board went on to consider the question of,
"But do they have to be at eighty (80) feet with a
fifth and sixth pole at sixty (60) feet?" The Board
answered this question by noting its general
practice of deferring to ‘"the professional
Judgments or opinions of consultants who appcar
before the Board," and observing that "[t]his is
especially appropriate in this case considering the
public nature of the project and the vetting thereof
by many clected Town officials, including the
Board of Selectmen, the School Committee, and
Town Meeting." On that basis, and noting that
those in opposition had not presented any
alternative means of accomplishing the same
result, the Board concluded that "the height,
location, and number of poles and number of
fixtures, is reasonable, necessary, and appropriate"
for the use of the field.

The Board went on to consider whether "the
proposed use will not cause harm or adverse
disturbance to the environment or to other
premises.” In this regard, the Board balanced the
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concerns of the opponents with the interests of the
Town, as those interests had already been
determined by elected Town officials. The Board
observed that the poles would be located at a
substantial distance from any of the neighboring
properties. and that they would be "slender and
unobtrusive in color, concluding that "it does not
appear to the Board that the visual impact . , . will
be unreasorable.” The Board went on to conclude
that, with the conditions imposed, "evening use of
the facility will not cause harm or unreasonable
adverse disturbance to the environment or to other
premises.”

4 This standard derives from Section 5.4.8(¢c)
of the by-law. which provides that "Special
permits shall be granted if the [Board]
finds that in light of peculiarities of
location or circumstance, the proposed use
will not cause harm or adverse disturbance
to the environment or to other premises,
will not jeopardize health or safety cither
on or off-premises, and that either any
control or safety systems being relied upon
are tail-safe and redundant, or it has been
demonstrated that there would be not
adverse health or safety consequences
beyond the boundaries of the premises in
the event of system failure, in tight of on-

site decay, dilution, or dispersion.”

The plaintiffs filed this action on August 16, 2001.
Their complaint set forth counts seeking both
review uncer c. 40A, § 17, and declaratory
judgment under G.L.c. 231A, The defendants
responded, on January 2, 2002, with an answer
and counterclaim. The defendants asserted that the
plaintiffs lack standing, and also sought a
declaration that no special permit is required
because the Dover Amendment, G.L.c. 231A, § 3,
permits the erection of the light poles regardless of
the zoning by-law. The defendants' counterclaim,
it appears, was the first time in the process that
anyone invoked the Dover Amendment as having
any bearing on the matter. The plaintiffs have
responded with a motion to dismiss the
counterclaim, asserting the absence of an actual
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controversy and the failure to exhaust
administrative remedies; defendants oppose the
motion,

The plaintiffs offer evidence that use of the field
for athletic events generates increases in traffic,
parking, littering, noise, and other adverse
conditions in the neighborhood. They express
concerns that evening use will increase such
conditions and spread them over additional, and
morc objectionable, hours. They also express
objection to the anticipated visual impact of the
light poles themselves and of the lighting they will
create as viewed from their properties.

Finally, the plaintiffs offer the affidavit of a real
estate appraiser asserting his opinion that "the
external obsolescence that will most likely result
following the installation of lighting poles and
fixtures at the Belmont High School athletic field,
including but not limited to excessive noise, glare,
light, automobile traffic, foot traffic, etc." will
reduce the market value of the plaintiffs'
properties, and that such reduction "may be as
high as fifteen percent." The appraiser does not
offer any opinion as whether the light poles
themselves, or the light that would be visible from
the plaintiffs' property, as distinguished from the
evening use of the field, would affect the
plaintiffs' property values.” Nor does he indicate
whether light poles at sixty or eighty feet would
affect property values more than, or in some
different way than, light poles of twenty feet or of
some intermediate height. The plaintiffs offer no
evidence regarding the feasibility of evening use
of the athletic field without the light poles, with
lower poles, or with any alternative lighting
arrangement,

5 The appraiser makes no explicit refercnce
to use. 1t is apparcnt, however, that noise,
automobile traffic. and foot traffic result
from use, not from light or light poles in

themselves,

DISCUSSION 1. The Defendants'
Motion for Summary Judgment
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Summary judgment is warranted where no
genuine issues of material fact exist and the record
entitles the moving party to judgment as a matter
of law. Cassesso v. Commissioner of Correction,
390 Mass. 419. 422 (1983); Mass.R.Civ.P. 56 (¢).
The moving party bears the burden of
demonstrating that there is no genuine dispute of
material fact on every relevant issue. Pederson v.
Time, Inc., 404 Mass. 14, 17 (1989). A party
moving for summary judgment who does not bear
the burden of proof at trial may demonstrate the
absence of a triable issue cither by submitting
affirmative evidence negating an essential element
of the nonmoving party's case, or by showing that
the mnonmoving party has no reasonable
expectation of proving an essential clement of its
case at trial. Flesner v. Technical Communications
Corp., 410 Mass. 805, 809 (1991); Kowrouvacilis
v General Motors Coirp., 410 Mass. 706, 716
(1991). Once the moving party establishes the
absence of a triable issue, the party opposing the
motion must respond with cvidence of specific
facts establishing the existence of a genuine
dispute. Pederson v. Time, Inc., 404 Mass. at 17.

General Laws ¢. 40A, § 17 provides for judicial
review of a decision to grant or deny a special
permit. The Court's role in such an action is to:

hear all evidence pertinent to the authority
of the board or special permit granting
authority and determine the facts, and,
upon the facts as so determined, annul
such decision if found to exceed the
authority of such board or special permit
granting authority or make such other
decree as justice and equity may require.

See  Guiragossian v. Board of Appeals of

Wateriown, 21 Mass. App.Ct. 111, 114 (1985);
DiGiovanni v. Board of Appeals of Rockport, 19
Mass.App.Ct. 339, 348 (1985). A reviewing Court
"does not possess the same discretionary power as
does the board. and the decision of the board can
only be disturbed if it is based "on a legally

untenable ground' or is "unreasonable,
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whimsical, capricious or arbitrary." Old Colonv
CouncilBoy Scouts of America v. Zoning Board of
Appeals of Plymouth, 31 Mass. App.Ct. 46, 49
(1991).

The Court is empowered to review the grant of a
special permit only upon complaint of one or more
"person[s] aggrieved" within the meaning of the
statute. Such a person is one who suffers some
infringement of legal rights or of interests
protected by the zoning law. See Circle Lounge
Grille, Inc. v. Board of Appeal of Boston, 324
Mass. 427, 430 (1949), The injury must be more
than speculative, Tsangronis v. Board of Appeals
of Wareham, 415 Mass. 329, 335 (1993), but the
term "person aggrieved” should not be read
narrowly. Marotta v. Board of Appeals of Revere,
326 Mass. 199, 204 (1957).

Abutters entitled to notice of zoning board of
appeals hearings enjoy a rebuttable presumption
they are "persons aggrieved." Watros v. Greater
Lynn Mental Health Retardation Ass "n, Inc., 421
Mass. at 111, If standing is challenged. however,
the jurisdictional question is decided on "all the
evidence with no benefit to the plaintiffs from the
presumption.”" /d. Scc also Barvenik v. Aldermen
of Newton, 33 Mass.App.Ct. 129, 131 (1992).

Determination of standing based on "all the
evidence” does not require that the factfinder
ultimately  find the plaintiffs' allegations
meritorious. Marashlian V. Zoning Board of
Appeals of Newburyport, 421 Mass. 719, 721
(1996). The plaintiffs must. however, put forth
credible evidence to substantiate their allegations.
/d. Standing then becomes a question of fact for
the trial judge. Id. See also Bedford v. Trustees of
Boston Univ, 25 Mass. App.Ct. 372, 377 (1988).
Credible evidence, for this purpose, is a specific
showing that the plaintiffs will suffer injury that is
special and different from the concems of the rest
of the community. Marashlian v. Zoning Board of
Appeals of Newburvport, 421 Mass. at 933. See
also  Barvenik v. Aldermen of Newton, 33
Mass. App.Ct. at 132, The plaintiffs must show
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that their legal rights have been, or likely will be,
infringed or their property interests adversely
affected. Jd. Plaintiffs must establish their injury
by direct facts and not by speculative personal
opinion. [fd. Subjective fears about possible
impairment of aesthetics are insufficient bases for
aggrieveme.it. Id. at 132-33.

The defendants’ motion for summary judgment
asserts two grounds that are analytically distinct,
but iz the unusual circumstances of this case,
closely related. Defendants contend, first, that the
plaintiffs lack standing, in that they have failed to
offer evidence sufficient to show any legally
cognizable harm to them resulting from the grant
of the special permit. Second, the defendants
argue, in accord with the theory put forth in their
counterclaim, that the special permit was
unnecessary, and is essentially a nullity, because
the Dover Amendment entitles them to implement
their plan without any approval from the Board.
For reasons that will become apparent, the Court
will address the second argument first.

General law c. 40A. § 3, commonly known as the
Dover Ameadment, provides in relevant part that
zoning by-laws may not "regulate or restrict the
use of land or structures . . . for educational
purposes . . . provided, however, that such land or
structures may be subject to reasonable regulations
concerning the bulk and height of structures and
determining yard sizes, lot area, setbacks, open
space, parking and Dbuilding coverage
requirements.” A series of appellate decisions
have clucidated the rule established by this statute:
municipalitics may not prevent or restrict the use
of property for educational purposes, either
directly or indirectly through the imposition of
unrea sonable bulk or dimensional restrictions, but
they may apply to educational institutions
reasonable, generally applicable bulk or
dimensional regulations that do not have the effect
of preventing or unreasonably restricting the
protected use. See The Bible Speaks v. Board of
Appeuls of Lenox, 8 Mass.App.Ct. 19, 33-34
(1979), and cases cited; see also Martin v. The
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Corp. of the Presiding Bishop of the Church of

Jesus Christ of Latter-Day Saints, 434 Mass. 141,
148 (2001). Educational uses, for purposes of the
statute, include school athletic programs. Sce The
Bible Speaks, supra, at 34,

The defendants argue that the Dover Amendment
entitles them to implement their plan free of any
requirement to obtain a special permit from the
Board. They rely for this contention on 7he Bible
Speaks, supra, in which the Appeals Court
concluded that the plaintiff educational institution
was entitled to a building permit for its proposed
expansion, including installation of athletic field
lights, without the need of a special permit. 8
Mass. App.Ct. at 34. In that case, however, unlike
this one, the challenged zoning by-law purported
to require a special permit not merely for
departures from gencrally applicable dimensional
regulations, but rather for educational uses per se.
This requirement, the Appeals Court held, was
void as inconsistent with the Dover Amendment.
Accordingly. the town in that case could not apply
its by-law to that plaintiff. and the plaintiff was
entitled to proceed without a special permit. Here,
the zoning by-law requires a special permit for
light poles exceeding twenty feet, regardiess of
ownership or use of the property. On its face, the
by-law complies with the Dover Amendment.
Accordingly, the defendants are not exempt from
the special permit requirement.

This conclusion does not mean that the Dover
amendment is irrelevant to the issues in this case.
To the contrary, in considering the defendants'
application for the special permit, the Board was
obligated to ensure that application of the by-law
restriction on height of light poles would not
unreasonably restrict the educational use protected
by statute. Although the Board's decision makes
no mention of the Dover amendment, apparently
because no party specifically invoked that statute,
the decision leaves no doubt that the Board did
exactly what the statute requires. Applying the
language of the by-law, the Board considered
whether compliance with the height restriction
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infeasible.”  That
determination is conceptually indistinguishable
from the question, required under the Dover
Amendment, of whether application of that
restriction would unreasonably restrict the

would be  “inherently

educational use. Upon finding, based on the record
before it, that compliance would be nfeasible, the
Board was required under the Dover Amendment
to grant relief from that restriction. In considering
the extent of the relief to be granted that is,
approval of the plan as submitted, or of some
lesser deviation from the by-law restriction the
Board again performed cxactly the type of
reasonableness  analysis  that  the Dover
Amendmen: requires. Noting the absence of any
proposed alternative, and the considered judgment
of the numerous public officials who had
participated in the planning process, the Board
found that no lesser relief from the by-law
restriction would be feasible.® Under the Dover
Amendment, that finding left the Board no
discretion to deny the special permit application as
submitted.

6 The Board's decision does not explicitly
describe  this  conclusion as a  factual

"finding." but leaves no doubt that it is.

To prevail in this appeal, the plaintiffs would have
to show, first. that they are "person[s] aggrieved"
by the Board's action, and, second, that that action
exceeded the authority of the board. The Board's
action cannot have exceeded its authority if it was
required by law upon the facts as found by the
Board. Thus, the plaintiffs' burden, after showing
their standing, is to present evidence of facts
contrary to those found by the Board that is, to
show as a factual matter either that compliance
with the twenty-foot restriction would be feasible,
in the sense that it would not unreasonably impede
educational use, or that some intermediate
alternative would be feasible in that same sense.
To successfully oppose the defendants' motion for
summary judgment, the plaintiffs must identify
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evidence through which they would meet those
burdens at trial. On the record presented, they
have failed to do so, in either respect.

With respect to standing, the evidence offered
shows adverse effects on the plaintiffs, including
diminution of their property value, arising from
the proposed expansion of use of the athletic field.
That expanded educational use, however, is
protected by the Dover Amendment, and the
Board had no power to prevent it, cither directly or
indirectly through enforcement of the by-law
restriction. To meet the standing requirement in
this context, the plaintiffs would have to make a
more specific showing: they would have to offer
evidence of an adverse impact on their legally
protected interests arising not from the expanded
use, but from the specific relief granted by the
Board from the only restriction that was within its
authority that is, the height of the light poles. The
only evidence the plaintiffs offer that bears on this
issue at all is their own testimony regarding the
anticipated visual impact of the light poles, and
their appraiser's inclusion of glare and light in the
list of conditions that, in his opinion, will reduce
property value. The former does not assist the
plaintiffs in showing standing, since aesthetic
interests are not among those generally protected
by =zoning. See Martin v. The Corp. of the

Presiding Bishop of the Church of Jesus Christ of

Latter-Day Saints, 434 Mass. at 146.7 The latter,
although certainly addressing impact on a
protected Interest, provides no basis for a
determination that such an impact will arise from
the particular relief in issue that is. the height of
the light poles as distinguished from the protected
use.

7 The plaintiff in that case was held 1o have
standing in part because of § 7.4.2 of the
by-law, which directs that "views from
public ways and developed properties
should be considerately treated in the site
arrangement  and  building  design” of
projects granted special permits thereunder,

In context. application of this provision

No. 013560 (Mass. Cmmw. Mar. 15, 2002)

appears lo be limited to projects subject to
requirements  of design and site plan
review, which this apparently was not.
Noteworthy on this point is the exception
in § 74.2 "as may bc more specifically
provided elsewhere," and the specific
criteria provided in § 5.4.8 for special

permits under that section.

Moreover. even if the plaintiffs could show
standing, they have failed to establish the
existence of a genuine dispute of material fact
with respect to the merits of their challenge to the
Board's decision. As discussed supra, the cffect of
the Dover amendment here was that the factual
findings the Board made compelled it to grant the
special permit; upon finding those facts, the Board
had no discretion to do otherwise. Thus, the
plaintiffs could succeed on the merits only by
providing an evidentiary basis for contrary factual
findings. The plaintiffs offer no such evidence.
They offer nothing from which the Court could
find that the proposed expansion of the
educational use, protected by the Dover
Amendment, could reasonably be accomplished
with light poles of twenty feet, or of any other
height less than that authorized by the special
permit. Accordingly, the plaintiffs have failed to
establish the existence of a genuine dispute of
material fact, and the defendants are entitled to
Judgment as a matter of law on the claim for
review of the Board's decision under G.L.c. 40A,
§17.

This conclusion eliminates any actual controversy
that may have existed regarding either the validity
of the Board's decision or the necessity of the
special permit, and accordingly requires dismissal
of both sides' claims for declaratory judgment,
count Il of the plaintiffs' complaint, and the
defendants' counterclaim. See generally, Bermant
v. Board of Selectmen of Belchertown, 425 Mass.
400, 404 (1997).

CONCLUSION AND ORDER



Forster v. Board of Appeals. No  No. 013560 (Mass. Cmmw. Mar. 15, 2002)

For the reasons stated, both the Defendants' Judgment shall enter dismissing both counts of the
Motion for Summary Judgment and Plaintiffs' plaintiffs' complaint, and dismissing defendants'
Motion to Dismiss Counterclaim are ALLOWED. counterclaim.
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Special Town Meeting, January 23, 2021

FREQUENTLY ASKED QUESTIONS

Unless noted otherwise, the following answers were prepared by Town Moderator Adam Shuster.

1. Why are we having a Special Town Meeting on January 23™? The meeting is being held to
determine whether to authorize funding for the constructiun of a public safety building and
funding for the design and construction of a replacement for the David Mindess School.

2. We’re in the middle of a global pandemic and the Governor has issued emergency orders limiting
the size of gatherings. How can we hold a town meeting? All the emergency orders issued since
the onset of the pandemic have specifically excluded municipal legislative bodies. Since town
meeting is a legislative body, town meetings are not subject to the limitations in the emergency
order.

3. OK, we can legally hold a town meeting — but should we? This will be the 3™ (and probably not
the last) town meeting that Ashland holds during the pandemic. Long before the warrants were
opened for each, | asked the same question multiple times: Do we really need to hold this
meeting, or can we postpone the articles to a later date? If there was a way to delay the
meeting, | encouraged that we do so.

Even after having been posted, | wasn’t comfortable holding the Annual Town meeting as
scheduled on June 16™. But there were potentially negative financial and operational impacts to
not having an approved budget by the end of the fiscal year on June 30", so | delayed the
meeting to the last possible day - June 30™".

It was important to hold the special town meeting in December before the tax rate was certified
by the Department of Revenue. Failure to do so would have meant — among other things — that
there would be no senior tax exemption for the current fiscal year. The Department of Revenue
deadline was December 15, so we held the special town meeting on December 13,

For this special town meeting | have asked the same question to which | received the following
response from the Town Manager:

“As the pandemic evolved, experts were telling us that now is the right time to move forward
with construction projects because there was a lack of work available and contractors were
bidding aggressively to get work. This has turned out to be accurate, with bids for the public
safety building coming in at $7 million (or 25%) less than construction estimates. We are also in
the middle of a favorable interest rate environment. These two major economic factors (low
costs and interest rates) will lead to a savings of thousands of dollars for individual property
owners in Ashland over the next three decades. With the economy projected to rebound later
this year, we should take advantage of this environment while we have the opportunity.”

“The new Mindess School is part of the MSBA program. While this program will provide the
town with tens of millions of dollars in reimbursement from the state, it also has strict
guidelines and timelines. The votes in January help us maintain those guidelines. Plus, pushing
the votes out by even just a couple of months would move the opening of the new school by a
full year”
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Special Town Meeting, January 23, 2021

FREQUENTLY ASKED QUESTIONS

“Although we acknowledge that some are worried about the economy related to the pandemic,
we're trying to look at the long-term financial benefits that all Ashland taxpayers would receive
for decades to come.”

If we must have town meeting, can’t we hold it remotely? Unfortunately, no. Emergency
legislation passed in the spring allowed representative town meetings to be held via remote
participation, but the same option was not provided for open town meetings (likely due to
factors relating to the potential size of an open town meeting and issues revolving around voting
integrity and security). The only way under Massachusetts General Law to hold an open town
meeting is in person and the only way to participate and vote is to physically attend the
meeting.

Wait, I thought | could vote by absentee ballot? The abseniee ballot option relates to the town
election that will be held on January 27,

50 | must come to town meeting and sit through the entire thing so I can vote? Not necessarily!
A significant amount of time and effort has been spent coming up with a unique process to
allow voters to watch the meeting from their own homes then drive to the high school to vote
after the regular part of the meeting during a “voting period”. Read more about that here;
https://www.ashlandmass.com/DocumentCenter/View/7146/Procedures—for-STM-January-23-
2021

Why couldn’t we just have the meeting outside? | do not support planning and attempting to
hold a town meeting for what could be 750+ voters outside in the middle of winter. (But if we’re
still under emergency orders when annual town meeting comes around — and we likely will be —
an outside annual town meeting is something I’d strongly consider.) And with the special
procedures we’re going to use — including the ability to email questions in ahead of time — there
really isn’t much to be gained holding the meeting outdoors. Those that are comfortable doing
so can attend the meeting in person, those that aren’t will have 2 % hours after the conclusion
of the regular part of the meeting to go top the high school, walk in, register, vote, and leave.

I read that the Select Board is going to reduce the quorum from 25 to 3. Shouldn’t we be
encouraging more participation not less? The reduction in quorum has nothing to do with
encouraging or discouraging attendance, but rather with the “voting period” being used for this
meeting. A town meeting needs to always maintain a quorum to conduct business. In this case,
that would mean that there would need to be 25 voters in the gym throughout the entire period
of voting. It would be a huge challenge to make that happen, and we don’t want people staying
in the gym for any longer than they need to.

Do | have to vote twice or just once? The votes that will be taken at Special Town Meeting are
the first of a two-part process needed to approve the projects being discussed. Each project
needs to be approved at Special Town Meeting on the 23" by a 2/3 majority to authorize the
appropriation and borrowing of the funds for the projects and then again at the Town Election
on the 27" to exempt the debt from Proposition 2 % (but this time just by a simple majority).

Page 2 of 2



8/9/2021

Grave of Revolutionary War veteran fixed up in Ashland - News - MetroWest Daily News, Framingham, MA - Framingham, MA

ZAer @ </

“METRQWEST
DAILY NEWS

Grave of Revolutionary War veteran fixed up in
Ashland

By Staff reports
Posted Nov 15, 2010 at 12:01 AM
Updated Nov 15,2010 at 3:16 PM

A town resident, a local business and the Ashland
Historical Society teamed up to fix up the grave of

Revolutionary War veteran Aaron Brown, about 15 feet
behind the Mindess School.

The Past

Aaron Brown, a Revolutionary War veteran, contracted smallpox after it was
brought to Framingham in 1793. Seventeen people in the area, including Brown,
were placed in “pest houses” to isolate them from the rest of the population.
Brown died of the disease, and he, along with possibly a few others, were buried

on a site about 15 feet behind Mindess Elementary School.

The Present

Resident Car]l Hakansson noticed this fall that the site was overgrown and looked
neglected. Hakansson contacted Ashland’s Reliable Fence Co., which agreed to
donate a fence, and the Ashland Historical Society, which agreed to pay for the
installation. A group of volunteers cleared out the spot, and the fence was

installed late last month.

The Future

To ensure that everyone can read the words on Brown’s gravestone and to
properly identify the gravesite, Historical Society President Cliff Wilson said the
group is looking for donations for a plaque to place on the front of the fence
surrounding the grave. Donations can be made to the Ashland Historical Society,
P.O. Box 145, Ashland, MA 01721.

https://www.metrowestdailynews.com/article/20101115/NEWS/311159899
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- Kendall Hatd/ Daily News staff
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Grave site behind Mindess School after volunteers cleaned it up. - Kendall HatchyFor Daily News

By Staff reports




